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ABSTRACT

This study presents an analytical jurisprudential
examination of the legal parameters governing the
discretionary punishment (ta‘'zir) of ideologically driven
offenses, in light of the higher objectives of Islamic law
(magqasid al-shari‘a) and the jurisprudence of consequences
(figh al-ma’alat). It explores the foundational juristic and
legal principles that regulate the authority of the ruler or
judge in determining appropriate penalties for intellectual
crimes that lack a prescribed hadd punishment.

The study addresses the complex issue of balancing the
protection of doctrinal and societal security with the
safeguarding of freedom of expression and independent
reasoning (ijtihad). It reviews key categories of intellectual
offenses, such as unwarranted takfir (accusation of
disbelief), sectarian incitement, propagation of innovations
(bid‘a), and organized theological deviation.

The researchers employed an inductive-analytical
methodology, drawing upon scriptural texts and the legal
opinions of scholars across various Islamic schools of
thought. These sources were then analyzed in accordance
with the principles of maqasid and ma’alat, and compared
with historical precedents and contemporary legal models,
both in the Islamic world and the West.

The study concludes that intellectual penalties must be
bound by a set of jurisprudential constraints, including
proportionality, consideration of the offender’s
circumstances, public interest, and anticipated outcomes. It
also emphasizes the necessity of involving qualified
scholars in assessing doctrinal deviation. Furthermore, the
research advocates for codifying contemporary intellectual
offenses within a comprehensive figh-based legal
framework that accounts for the nature and risks of the
digital age.
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